Liberty and Security in the development of the Area of Freedom, Se-

curity and Justice

Simon Dalferth

International University Bremen, Germany

Police cooperation in the fight against organised crime has become increasingly important in
the European Union (EU). Not only requires the abolishment of internal borders in the
Schengen area compensatory measures for the (perceived) security loss, but a perceived
transnationalisation of serious and organised crime are seen to warrant closer cooperation in

the EU and beyond among law enforcement agencies.

The third pillar of the EU (here understood as police and judicial cooperation in criminal
matters) has been one of the most dynamic areas in the recent fifteen years. In the 1980s
policy making in this area was purely intergovernmental and took place in close contact with
law enforcement practitioners . Since the treaties of Maastricht and Amsterdam, this infor-
mal and non-binding cooperation has become increasingly formalised and more binding .
While the development of policy-making in the EU and developments on the national level
have been closely monitored , there are almost no detailed accounts of the effect the increas-
ingly codified set of rules on the EU level about what the police ought to do and how they

are supposed to do it has on the rules on the national level .

EU level policy is seen to be oriented toward the provision of security, while insufficiently
paying attention to the liberty aspect in the development of the area of freedom, security and
justice (AFSJ) . On the national level, authors have voiced concern about reduced civil liber-
ties and extended law enforcement powers which are designed to provide a sense of security
in a world perceived to be dangerous and though which the ability to control police are sig-
nificantly reduced . In the fight against terrorism, this development has exacerbated. Some
attribute this development towards more security to international (especially EU) agree-
ments. They see a transposition of the security orientation on that level contributing to lower

civil liberty protection on the national level .




In the light of the characteristics of the EU institutional framework, we can expect either a
transposition of the security-orientation onto the national level or a dampening effect of na-
tional civil liberties protection mechanisms. Either way, the relationship between civil liber-
ties and security on the national level will be affected by the development of the European
regulatory framework in police and internal security matters. Still, the literature remains silent
on these top-down effects in third pillar areas. My research project aims to fill this gap and
presents a qualitative-controlled approach to analysing civil liberties and security in national

police policy under the influence of the EU policy-making. It answers the question:

Does growing EU policy-making against organised crime have a discernible impact on the

relationship between security and civil liberties in national policy?

Why should the EU matter for national police policy?

One of the major criticisms levied against third pillar policy-making is the tendency to adopt
non-binding measures , thus contributing to the lack success of cross-border police coopera-
tion, and the lack of ratification and implementation . While this criticism is true for the
Maastricht period, data shows that under the Amsterdam treaty decision-making in justice
and home affairs has become increasingly binding . Police cooperation has moved to centre
stage in the third pillar and the events at the Council and G8 meetings in Goteborg and

Genova as well as the attacks in the US 2001 has led to a surge in policy-making in the EU .

The burgeoning literature on Europeanisation has shown that the institutional framework on
the European level influences national policy structures. In the section above I have argued
that the nature of the institutional framework of European police cooperation shows charac-

teristics which make the application of this explanatory concept possible.

Europeanisation shall be defined as ’a redirection of policies and/or practices and/or prefet-
ences in the domestic arena towards those advanced by dominant EU level ac-
tors/institutions’ . It is conceptualized as a situation, when changes have occurred and
Europe is incorporated in the logic of national policy-making . So I focus in my analysis on

the Europeanisation of policy .

Europeanisation occurs either (1) when European measures are transposed directly into na-

tional law, (2) when the outcome of the political process on the national level is connected to



decisions taken on the EU level or (3) when the outcome of policy-making is a traceable re-
action to developments on the EU level. These steps increase in analytical complexity. The
dominant understanding of Europeanisation is top-down as analysed by and . When a coun-
try implements EU measures the policy concerned is Europeanised. Complying with EU
measures does not necessarily lead to an approximation across member state policies nor
need we observe a change in every national policy at every point in time. In the process of
European integration (or uploading ) structures, policies and norms of some member states
are more directly replicated at the EU level, while other member states experience policy
misfit . In the former cases, the transposition of EU measures does not lead to changes. The
situation still deserves the attribute ’europeanised’, as Europeanisation can only heuristically
be differentiated between downloading and uploading, which are in reality inextricably
linked. However, it is unlikely to find no effect on any policy field over time. When analysing
a policy field over a period of time, there should be effects in every country. The possible
results of Europeanisation are absorption (transposition + no misfit), change (transposition
+ misfit) or inertia (no transposition). This is not to say that an approximation will invariably
take place. But there will be changes in different member states in the area of police coop-
eration and this change might be attributable to developments in the EU, and the changes

will affect the relationship between security and liberty.

An alternative mechanism, which is particularly important in intergovernmental areas where
top-down forces are not so powerful and thus needs to be controlled for, is horizontal policy
transfer . This helps to differentiate Europeanisation from similar developments across
countries which do not originate on the EU level, but are ’cross-loaded” from another
member state or even a state from outside the EU. But cross-loading does not exclude the
development of similarly structured EU policies, as there is no reason to assume that cross-
loading is not at the same time accompanied by uploading of these emerging trends to the

EU level . There is not enough space in the current chapter.

Civil Liberties and Security

For the analysis of the relationship between the EU and the national policy structures in po-

lice policy, I use the proxies of civil liberty and security to assess whether changes occurred



that could be attributed to the EU. Those two are central dimensions of the policy field and

can be used as indicators for the development of third pillar policies.

Civil liberties encompass the substantive civil liberties relevant in police policy and actors
and mechanisms of control. Security is understood as the extension of law enforcement

competences and methods.

For the empirical analysis of policy changes I identified indicators, which were derived from
the literature on the police and the state , and applied them to the sources. For liberty they

are:

- “Judicial Control’, an actor-focussed variable, assessing the competences of patlia-
ment, courts, executive agents (including the police proper) and civil society (includ-
ing individuals) to control the activity of the policy, especially where it impacts on

civil liberties,

- “Legislative Control’, which focuses on process matters and asks whether and when
there are mechanisms to control the impact of law enforcement measures on civil

liberties, and

- “Substantive civil liberties”, encompassing freedom of the person, freedom of move-
ment and informational self-determination/privacy as these rights are most likely to

be affected by police activities.

And for security the three indicators are:

- “Tasks”, focussing on substantive tasks of law enforcement agencies, e.g. when in-

criminating particular actions;

- “Methods”, looking at the operational methods the agents are entitled to use in order

to fulfil their tasks, and

- “Structure’, concerning changes in structures which are seen to affect the ability of

the police to provide security.



The conjecture is, that EU police policy extends the competences of law enforcement, while

reducing protection and protection mechanisms for civil liberty.

Whether the regulatory framework fulfils these intentions, does not play a role in the analy-
sis. In that respect the approach falls short of assessing the ‘real’ protection of civil liberties.
It doesn’t matter if control instances really work or if the extension of competences does
lead to a higher level of security. The dependent variables consider political purpose, not

problem-solving capacity.

Bibliography

Aden, Hartmut. Polizeipolitik in Europa. Eine Interdisziplindre Studie Uber Die Polizeiarbeit in Europa
Am Beispiel Deutschlands, Frankreichs Und Der Niederlande. Opladen: Westdeutscher Verlag,
1998.

Anderson, Malcolm, Peter Cullen, William Gilmore, Charles Raab, and Neil Walker. Policing the Euro-
pean Union: Claredon Press, 1995.

Bache, Ian. "Europeanisation: A Governance Approach." (2003).

Baker, Nancy V. "National Security Versus Civil Liberties." Presidential Studies Quarterly 33, no. 3
(2003): 547-67.

Bomberg, Elizabeth, and John Peterson. "Policy Transfer and Europeanization: Passing the Heineken
Test?" no. 2 (2000).

Borzel, Tanja, and Thomas Risse. "When Europe Hits Home: Europeanization and Domestic Change."
European Integration online Papers 4, no. 15 (2000).

Busch, Heiner. Grenzenlose Polizei? Miinster: Westféhlisches Dampfboot, 1995.

Chalk, Peter. "The Third Pillar on Judicial and Home Affairs Cooperation, Anti-Terrorist Collaboration and
Liberal Democratic Acceptibility." In European Democracies against Terrorvism. Governmental
Policies and Intergovernmental Cooperation, edited by Fernando Reinares, 175-210. Aldershot:
Ashgate, 2000.

Commission, European. "Enhancing Police and Customs Co-Operation in the European Union." Bruxelles:
European Commission, 2004.

Cowles, Maria Green, James Caporaso, and Thomas Risse, eds. Transforming Europe: Europeanization
and Domestic Change. Ithaca: Cornell University Press, 2001.

Ericson, Richard V., and Kevin D. Haggerty. Policing the Risk Society. Toronto and Buffalo: University of
Toronto Press, 1997.

Featherstone, Kevin. "Introduction: In the Name of 'Europe'." In The Politics of Europeanization, edited by
Claudio M. Radaelli, 3-26. Oxford: Oxford University Press, 2003.

Featherstone, Kevin, and Claudio M. Radaelli. The Politics of Europeanization. Oxford: Oxford University
Press, 2003.

Howell, Kerry E. "Developing Conceptualisations of Europeanisation: A Study of Financial Services."
Politics 24, no. 1 (2004): 20-25.

Johnston, Les, and Clifford Shearing. Governing Security: Explorations in Policing and Justice. London:
Routledge, 2003.

Knelangen, Wilhelm. Das Politikfeld Innere Sicherheit Im Integrationsprozess. Opladen: Leske + Budrich,
2001.

Knill, Christoph. "Die Eu Und Die Mitgliedstaaten." In Die Europdische Union. Theorien Und Analyse-
konzepte, edited by Wolfgang Wagner, 153-80. Paderborn: Schonigh/UTB, 2005.

Ladrech, Robert. "Europeanization of Domestic Politics and Institutions: The Case of France." Journal of
Common Market Studies 32, no. 1 (1994): 69-88.

Lange, Hans-Jiirgen, and Jean-Claude Schenck. Polizei Im Kooperativen Staat, Studien Zur Inneren Si-
cherheit. Wiesbaden: VS Verlag fiir Sozialwissenschaften, 2004.



Lavenex, Sandra, and Wolfgang Wagner. "Which European Public Order? Sources of Imbalance in the
European Area of Freedom, Security and Justice." 2005.

Loader, Ian. "Governing European Policing: Some Problems and Prospects." Policing & Society 12, no. 4
(2002): 291-305.

Loader, Ian, and Aogan Mulcahy. Policing and the Condition of England: Memory, Politics and Culture.
Oxford: Oxford University Press, 2003.

Lobkowicz, Wenclesaus de. L'europe Et La Securite Interieure. Paris: La Documentation Francaise, 2002.

Liiddecke, René. "Europeanisation of National Foreign Policy Making." Bologna, 2004.

Mitsilegas, Valsamis, Jorg Monar, and Wyn Ree. The European Union and Internal Security: Guardian of
the People? Basingstoke: Palgrave, 2003.

Monar, Jorg. "The Area of Freedom, Security and Justice after the 11th September: Problems of Balance
and the Challenge of Enlargement." In The Future of the European Union: Unity in Diversity, ed-
ited by Peter G. Xuereb, 174-210. San Gwann: Publishers Enterprises Group, 2002.

——— "The Dynamics of Justice and Home Affairs: Laboratories, Driving Factors and Costs." Journal of
Common Market Studies 39, no. 4 (2001).

Monar, Jorg, and Roger Morgan, eds. The Third Pillar of the European Union. Cooperation in the Fields of
Justice and Home Affairs. Bruges, Bonn, Florence: European Interuniversity Press and College of
Europe, 1994.

Miiller, Thorsten. Die Innen- Und Jusitzpolitik Der Europdischen Union. Eine Analyse Der Integration-
sentwicklung. Opladen: Leske + Budrich, 2003.

Nitschke, Peter. "Das Gewaltmonopol in Der Defensive: Zur Verdnderung Von Staatlichkeit Im Bereich
Der Inneren Sicherheit." Polizei & Wissenschaft, no. 1 (2004): 46-51.

Occhipinti, John. The Politics of Eu Police Co-Operation. Towads a European Fbi. London: Lynne Rien-
ner, 2003.

Recasens, Amadeu. "The Control of Police Powers." European Journal on Criminal Policy and Research
8, no. 3 (2000): 247-69.

Reemtsma, Jan Philipp. Folter Im Rechtsstaat? Hamburg: Hamburger Edition, 2005.

Toller, Annette Elisabeth. "Dimensionen Der Europiisierung - Das Beispiel Des Deutschen Bundestages."
Zeitschrift fiir Parlamentsfragen, no. 1 (2004): 25-50.

Waldron, Jeremy. "Security and Liberty: The Image of Balance." Journal of Political Philosophy 11
(2003): 191-210.

Weyembergh, Anne. L'harmonisation Des Législations : Condition De L'espace Pénal Européen Et Révé-
lateur De Ses Tensions. Bruxelles: Editions de 1'Université de Bruxelles, 2004.



